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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE three MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) |EI Claim(s) 26-29,31,33,34 and 46-49 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) IEI Claim(s) 26-29,31,33,34 and 46-49 is/are rejected. 
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8) D Claim(s) are subject to restriction and/or election requirement. 
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9) 0 The specification is objected to by the Examiner. 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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Art Unit: 3693 

DETAILED ACTION 
Reopening of Prosecution 

The following is a quotation of 37 C.F.R. 1.198 which forms the basis for reopening prosecution 
in this case: 

37 CFR 1.198 Reopening after a final decision of the Board of Patent Appeals and Interferences. 

When a decision by the Board of Patent Appeals and Interferences on appeal has become final for judicial review, 
prosecution of the proceeding before the primary examiner will not be reopened or reconsidered by the primary 
examiner except under the provisions of § 1 . 1 14 or § 4 1 .50 of this title without the written authority of the Director, and 
then only for the consideration of matters not already adjudicated, sufficient cause being shown < 

The Board of Patent Appeals and Interferences reversed the examiner in the decision dated 
8/3/2010. MPEP 1214.04 states, "If the examiner has specific knowledge of the existence of a particular 
reference or references which indicate nonpatentability of any of the appealed claims as to which the 
examiner was reversed, he or she should submit the matter to the Technology Center (TC) Director for 
authorization to reopen prosecution under 37 CFR 1.198 for the purpose of entering the new rejection." 

The decision of 8/3/2010, noted, "Morrissette does not disclose that the ready to eat cereal therein 
disclosed is a powder. In addition, although Examiner may be correct that hot baby cereal may have a 
powdery form, Morrissette doe not disclose hot baby cereal." As examiner as specific knowledge of "hot 
baby cereal in a powdery form", he is therefore in specific knowledge of the existence of a reference 
which indicated nonpatentability. Said knowledge has been presented to the TC director and detailed in 
the Office Action below. 

Accordingly, A Technology Center Director has approved of reopening prosecution by signing 

below: 

Wynn W. Coggins 
Director, TC 3600 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), 
that are applied for establishing a background for determining obviousness under 35 U.S.C. 103(a) are 
summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

Claims 26-29, 31, 33, 34, and 46-49 are rejected under 35 U.S.C. 103(a) as being unpatentable 
by Morrissette etal. U.S. Publication No. 2002/0150658 (hereinafter, "Morrissette"). 

The applicant has presented a single argument to the previously issued 102 rejection. The 
applicant argues that the prior art fails to teach a dietary supplement comprising a powder. As 
discussed in the previous office actions, the reference teaches a packaged food product (the 
applicant's kit) comprising a package with two or more chambers, the two chambers are said to 
include a nutritional supplement and an additive, (Paragraph [0004]), as the applicant's 
specification teaches that a "dietary supplement product" can include any edible grocery item 
and that the base can be provided in any form such as a solid, semi-solid, liquid, or powder, thus 
indicating the form or the food supplement is merely a matter of design choice. The 
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supplement product is said to comprise one or more of a protein, peptide, amino acid, 
carbohydrate, electrolyte, herb, or combinations thereof Paragraph [0010]. The prior art 
additive reads on a flavorant. Paragraph [0010]. 

The reference does not expressly teach the nutritional supplement in the form of a "powder". 
The reference does however teach that "the skilled artisan will appreciate that the present 
invention finds suitability for use in connection with a wide variety of foods products". Thus is 
would have been obvious for one skilled in the art at the time to have selected food product 
and additive combinations offer advantages that provide enhancement when the two 
compartments are interacted chemically or physically, see Paragraph [0004]. Accordingly, it 
would have been obvious for one skilled in the art at the time to have selected a nutritional 
product in a powdered form and an additive comprising a liquid flavorant from the group of 
fruits claimed as the problem solved by the prior art is providing a kit of two or more ingredients 
that are packaged separately but selected to be mixed at the time of consumption. Moreover, it 
would be obvious for one skilled in the art to have tried any number of combinations. Moreover, 
it would be a matter of common sense to have picked any number of combinations that could 
read on a powder and a flavorant. For example, the nutritional supplement could be a cake mix 
and the additive to be a liquid cherry flavorant. Moreover, it would have been obvious for one 
skilled in the art to have packaged this in a single serving as single servings are a well 
understood variable in the food industry. In addition it would have been obvious to add a second 
additive as this would just represent duplication of a known result. 

Conclusion 
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Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Richard C. Weisberger whose telephone number is 571 272 6753. The examiner can 
normally be reached on 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, James 
Kramer can be reached on 571 272 6783. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/Richard C Weisberger/ Richard C Weisberger 

Primary Examiner, Art Unit 3693 Primary Examiner 

Art Unit 3693 



